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The motion for guidance is GRANTED.

The Court orders that the Grand Traverse County Prosecutor and/or the Grand Traverse
Circuit Court deliver to appointed appellate counsel copies of the photographic exhibits at trial, along
with any other documents or items of record requested, within 14 days of the certification of this order.
MCR 6.201(A); MCR 6.433(A). The prosecutor and/or trial court shall provide this Court with a proof
of service, and appellant’s brief will be due 56 days after service of all the requested items.

The argument that the prosecutor could face felony charges for shipping these
photographs to defendant’s appellate counsel is disingenuous. The Supreme Court determined four
years ago that criminal intent is an element of the crime defined in MCL 750.145¢(3). People v Tombs,
472 Mich 446, 451-459 (2005). Further, providing exhibits to counsel so that defendant’s due process
rights are protected does not remotely constitute the “distribution,” “promotion, “or financing” of child
sexually abusive material as prescribed by MCL 750.145¢(3). See Webster’s College Dictionary,
Merriman Webster’s Online Dictionary, and Tombs, supra, p 457 (2005).
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